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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF ARIZONA 

 
In re 
 
DEWEY RANCH HOCKEY, LLC,  
 
COYOTES HOLDINGS, LLC,  
 
COYOTES HOCKEY, LLC, and 
 
ARENA MANAGEMENT GROUP, LLC, 
 

Debtors. 

 
Case No. 2:09-bk-09488 
(Jointly Administered) 
 
Chapter 11 
 

DEBTORS’ STATEMENT OF 
POSITION REGARDING: (I) 
MANAGING MEMBERS’ AUTHORITY 
TO COMMENCE THESE CASES AND 
TO EXECUTE AN ASSET PURCHASE 
AGREEMENT ON BEHALF OF THE 
DEBTORS; AND (II) THE NATIONAL 
HOCKEY LEAGUE’S VIOLATION OF 
THE AUTOMATIC STAY BY 
ATTEMPTING TO EXERCISE 
CONTROL OVER THE DEBTORS AND 
THEIR ESTATES THROUGH VOTING 
PROXIES 
 
Date of Hearing: N/A 
Time of Hearing: N/A 

This Filing Applies to: 
  All Debtors 
  Specified Debtors 

 

 
DEWEY RANCH HOCKEY, LLC (“Dewey”), COYOTES HOLDINGS, LLC 

(“Holdings”), COYOTES HOCKEY, LLC (“Hockey”), and ARENA MANAGEMENT 

GROUP, LLC (“Arena Management” and, together with Dewey, Holdings, and Hockey, the 
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“Debtors”), debtors-in-possession in the above-captioned Chapter 11 cases (the “Cases”), file 

this Statement of Position regarding: (i) the authority of Debtors’ managers and managing 

members to commence these Cases and to execute an asset purchase agreement on behalf of the 

Debtors; and (ii) violations of the automatic stay under Section 362(a) of Title 11 of the United 

States Code (the “Bankruptcy Code”) by the National Hockey League (the “NHL”) in its 

attempt to take control of the Debtors and their estates, and to enforce its pre-petition claims 

against the Debtors, through certain voting proxies, which, in any event, cannot serve that 

purpose.  

As explained below, the NHL is a creditor in these Cases as a result of certain cash 

advances made by the NHL to Hockey beginning in November, 2008, and a line of credit from 

the NHL to Hockey secured by substantially all of Hockey’s assets.  The Debtors estimate that 

the current outstanding principal balance of the NHL’s cash advances to Hockey is 

approximately $23.6 million, and that Hockey currently owes the NHL approximately $13.4 

million on the secured line of credit. 

Jerry and Vickie Moyes indirectly own 100% of Holdings, 100% of Arena Management, 

and 91.79% of Hockey.1  In addition,  Jerry Moyes is the manager of the Debtors either 

individually (as the manager of Dewey, and as the sole member of Holdings’ board of managers) 

or though his ownership and control of Holdings, which is the managing member of both Hockey 

and Arena Management. 

The Cases were filed on May 5, 2009, at 3:12 p.m. (PDT).  Since these Cases have been 

filed, the NHL has stated publicly that it has removed Mr. Moyes from all positions of authority 

                                                 
1 A chart illustrating the Debtors’ corporate family and their relation to Jerry and Vickie Moyes is attached to this 
Motion as Exhibit 1 (the “Organizational Chart”). 

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 2 of 26




PHOENIX/480880.1 3 

to act on behalf of the Debtors; and the NHL has also suggested that Mr. Moyes lacked the 

authority to commence these Cases on behalf of the Debtors: 

We have just become aware of today’s Bankruptcy Court filing 
purportedly made on behalf of the Phoenix Coyotes. We are 
investigating the circumstances surrounding the petition, including the 
propriety of the filing. We have removed Jerry Moyes from all positions 
of authority to act for or on behalf of the Club. . . . 

“NHL News Release” dated May 5, 2009, a copy of which is attached hereto as Exhibit 2. 

 In addition, the NHL reportedly has stated that it will appear before this Court in these 

Cases as the “owner” of the Phoenix Coyotes: 

The NHL took control of the team Tuesday after the team owner Jerry 
Moyes filed for bankruptcy protection on behalf of the Coyotes. Part of 
that Chapter 11 filing calls for the hockey team to be sold for $213 
million to a Canadian businessman who wants to move the team from 
Glendale, Arizona to Ontario, Canada. . . . NHL Deputy Commissioner 
Bill Daly said in a statement Tuesday that the league would appear as 
the Coyotes owner in bankruptcy court. 

Sunnucks and Casacchia, NHL to ask court to dismiss Coyotes bankruptcy, Phoenix Business 

Journal, May 6, 2009 (emphasis added), a copy of which is attached hereto as Exhibit 3. 

The Debtors dispute the NHL’s contentions that Mr. Moyes has been removed from his 

position of authority to act on behalf of the Debtors, that the NHL owns the Coyotes, or that 

these Cases were not commenced by a valid representative of the Debtors.  In addition, the 

Debtors dispute any contention of the NHL that Mr. Moyes lacked the authority to execute an 

asset purchase agreement on behalf of the Debtors for the sale of their assets.  The NHL 

apparently believes that its Commissioner controls the Debtors by virtue of certain voting 

proxies that the Debtors, and related, entities executed in favor of the Commissioner when the 

NHL agreed to provide cash advances to Hockey.  What the NHL and the Commissioner fail to 

recognize (or simply ignore) is the fact that the voting rights that were granted to the 

Commissioner under the proxies are expressly limited only to matters, if any, that actually 

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 3 of 26




PHOENIX/480880.1 4 

require a vote by the members of the applicable entity.  The operative document to determine 

what actions require member votes are the operating agreements for the entities to which the 

proxies applied.  None of the actions that relate to these Cases requires such a vote under the 

applicable operating agreements.  Instead, the Debtors’ managers (i.e. Jerry Moyes, either 

individually or in his capacity as the owner and controlling shareholder of the Debtors’ 

managers) has the exclusive authority, among other things, to commence bankruptcy 

proceedings on behalf of the Debtors and to sell the Debtors’ assets without the vote or consent 

of the Debtors’ members.2 

Furthermore, notwithstanding the fact that the NHL is mistaken regarding the scope and 

effect of the proxies, its attempt to take control of the Debtors and their estates is a clear 

violation of the automatic stay .  See Bankruptcy Code § 362(a)(3) (“any act to obtain possession 

of property of the estate or of property from the estate or to exercise control over property of the 

estate” is a stay violation; see also Bankruptcy Code § 362(a)(6) (“any act to collect, assess, or 

recover a claim against the debtor that arose before the commencement of the case under [Title 

11]” is a stay violation). 

The Debtors, therefore, respectfully file this Statement of Position in advance of their 

first-day hearing so that these Cases may proceed in an orderly fashion while, at the same time, 

providing the Court with an opportunity to consider these issues immediately to whatever extent 

the Court deems necessary. 

This Statement of Position is supported by the attached Memorandum of Points and 

Authorities. 

                                                 
2 The NHL is represented by the New York offices of Skadden Arps, a sophisticated international commercial law 
firm.  It must be assumed the parties to the proxies understood the extent and limitations of the proxies drafted by 
the NHL and its counsel. 
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 Dated: May 7, 2009. 
 
 
 SQUIRE, SANDERS & DEMPSEY L.L.P. 

 
By:   /s/ Thomas J. Salerno    
 Thomas J. Salerno 

Jordan A. Kroop 
Kelly Singer 

Two Renaissance Square 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004-4498 
(602) 528-4000 
 
Proposed Counsel to Debtors-in-Possession 
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MEMORANDUM OF POINTS AND AUTHORITIES 

JURISDICTION AND VENUE 

1. On May 5, 2009, at 3:12 p.m. (PDT), the Debtors filed voluntary petitions for 

relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”) in the 

United States Bankruptcy Court for the District of Arizona (the “Court”).   

2. The Debtors continue to operate their businesses and manage their assets as 

debtors-in-possession under 11 U.S.C. §§ 1107 and 1108.   

3. This Court has jurisdiction over the Cases under 28 U.S.C. §§ 157 and 1334.  

These matters constitute core proceedings under 28 U.S.C. § 157(b)(2). 

4. Dewey Ranch Hockey, LLC is an Arizona limited liability company with its 

principal place of business located in Yavapai County, Arizona.  The remaining Debtors are 

affiliates of Dewey Ranch Hockey, LLC.  Accordingly, venue of the Cases is proper in this 

District under 28 U.S.C. §§ 1408 and 1409. 

OVERVIEW OF THE DEBTORS 

5. Hockey owns and operates the Phoenix Coyotes professional hockey team (the 

“Team”).  Arena Management manages Jobing.com Arena (the “Arena”) and, as such, is 

responsible for the operation, direction, management, and supervision of the Arena and its staff.  

Holdings is a holding company of both Hockey and Arena Management.  Dewey is a wholly-

owned subsidiary of Hockey. 

6. Additional background regarding the Debtors’ operations, their capital structure, 

and the events leading to the commencement of these Cases is set forth in the “Omnibus 

Statement of Facts in Support of Chapter 11 Petitions and First Day Motions,” filed by the 

Debtors on the Petition Date (Docket No. 7) (the “Omnibus Statement”).  
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OWNERSHIP AND MANAGEMENT OF HOCKEY AND HOLDINGS 

Coyotes Hockey, LLC 

7. Operating Agreement.  Hockey is a Delaware limited liability company formed 

on April 7, 2000, under the Delaware Limited Liability Company Act, 6 Del. C. § 18-101, et seq. 

(the “Act”).  Hockey operates under its “Second Amended and Restated Limited Liability 

Company Agreement of Coyotes Hockey, LLC” dated as of September 25, 2006, as amended by 

the “First Amendment to Second Amended and Restated Limited Liability Company Agreement 

of Coyotes Hockey, LLC” dated as of April 23, 2009 (the “Hockey Operating Agreement”), 

copies of which are attached hereto as Exhibit 4. 

8. Manager.  Holdings is the Managing Member of Hockey.  See Hockey Operating 

Agreement, Article 16, p. 30 (definition of “Managing Member”). 

9. Ownership.  Hockey is owned by Holdings (91.79% of the membership interests 

in Hockey) and six non-debtor individuals or other entities (8.2% of the membership interests in 

Hockey).  See Exhibit A to Hockey Operating Agreement; see also Organizational Chart. 

Coyotes Holdings, LLC 

10. Operating Agreement.  Holdings is a Delaware limited liability company formed 

on December 9, 2009, under the Act.  Holdings operates under its “Amended and Restated 

Limited Liability Company Agreement of Coyotes Holdings, LLC” dated as of September 25, 

2006 (the “Holdings Operating Agreement”), a copy of which is attached hereto as Exhibit 5. 

11. Manager.  Holdings is managed by a Board of Managers consisting of a single 

member, Jerry Moyes.  See Organizational Chart. 

12. Ownership.  Holdings is owned by two non-debtor entities that, in turn, are 

owned or controlled by Jerry and Vicki Moyes: (i) The Jerry and Vickie Moyes Family Trust 
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(75.14% of the membership interests Holdings) (the “Trust”); and (ii) Coyotes Holdings 

MemberCo., LLC (24.86% of the membership interests in Holdings) (“Holdings MemberCo”).  

See Exhibit A to Holdings Operating Agreement; see also Organizational Chart. 

MANAGEMENT AUTHORITY 

13. Under both the Hockey Operating Agreement and the Holdings Operating 

Agreement, the manager of those entities is granted extensive and exclusive rights and powers to 

act on behalf of the companies.  For example, Article 6 of the Hockey Operating Agreement, as 

amended, provides as follows with respect to the rights, powers, and duties of the Managing 

Member (i.e. Holdings, which is 100% owned and controlled, indirectly, by Jerry and Vickie 

Moyes): 

6.1. Rights and Powers of the Managing Member. 

 Except as otherwise expressly provided in this Agreement, the 
Managing Member shall have full, exclusive and complete power to 
manage and control the business and affairs of the Company and all of 
the rights and powers provided to the Managing Member by the Act.  
The Managing Member may not be removed. 

 In the event that Jerry Moyes (“Moyes”) is at any time removed 
from his position as manager of Coyotes Holdings, LLC, or Coyotes 
Holdings, LLC is removed as Managing Member of the Company, then 
immediately upon such event, (i) the Managing Member’s powers and 
authority under this Section 6.1 shall cease and all such powers and 
authority shall thereafter be exercised exclusively by Moyes to the full 
extent that such powers and authority could previously have been 
exercised by the Managing Member, and (ii) any vote, consent, or 
dissent required or permitted of the Managing Member hereunder 
shall thereafter be deemed to be a vote, consent, or dissent required or 
permitted of Moyes. 

 Without limiting the foregoing, and in addition to all of the rights 
provided by this Agreement to the Managing Member, the Managing 
Member shall have the full power and authority, but not the obligation, 
at any time and from time to time, to take the following actions on 
behalf of the Company, without the consent of any of the other 
Members on such terms and conditions as the Managing Member shall 
deem appropriate, unless expressly provided to the contrary in Section 
6.3 or in any other section of this Agreement: 

* * * 
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 6.1.3. To sell, convey, assign, lease, rent, develop, exchange 
and otherwise dispose of in whole or in part the real and personal assets 
of the Company; 

* * * 

 6.1.6. To borrow money on behalf of the Company, and, in 
connection therewith, to execute and deliver for, on behalf of and in the 
name of the Company . . . agreements and documents creating liens on, 
or granting security interests in or otherwise affecting, all or part of the 
assets and properties of the Company . . . 

 6.1.7. To enter into sale and leaseback financing 
arrangements with respect to all or any part of the assets and properties 
of the Company and, in connection therewith, to execute for and on 
behalf of the Company any instruments and documents relating thereto; 

* * * 

 6.1.9. To do all things which the Managing Member, in its sole 
discretion, deems necessary or appropriate to own, hold, manage, 
operate, develop and lease any of the Company’s property or assets;  

* * * 

 6.1.13. To dissolve and liquidate the Company; . . . 

* * * 

 6.1.20. To execute and deliver any and all instruments and 
documents, and to do any and all other things necessary or 
appropriate, in the Managing Member’s sole discretion, for the 
accomplishment of the business and purposes of the Company or 
necessary or incident to the protection and benefit of the Company; . . . 

* * * 

 6.1.27. To approve a plan of merger or consolidation of the 
Company with or into one or more business entities, and to abandon the 
same; . . . 

* * * 

 6.1.30. To act in its sole discretion on behalf of the Company 
with respect to any matters relating to or affecting the Company’s 
membership in the NHL; . . . . 

Hockey Operating Agreement, Section 6.1, p. 7 (emphasis added).3 

14. Accordingly, the Managing Member of Hockey has essentially unlimited 

authority to take any action on behalf of Hockey without any vote or consent of Hockey’s other 

                                                 
3 This Section of the Hockey Operating Agreement expressly states that the Managing Member’s rights and duties 
may be limited by Section 6.3 of the operating agreement.  Section 6.3, however, contains no such restrictions 
whatsoever.  See Hockey Operating Agreement, Section 6.3 (“Intentionally Omitted”). 
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members.  The scope and extent of the exclusive rights and powers of Holdings’ Board of 

Managers (the sole member of which is Jerry Moyes) is similarly broad.  See Holdings Operating 

Agreement, §§ 4.1 and 4.5. 

BACKGROUND AND GRANTING OF THE PROXIES 

The NHL Priority Advances 

15. Hockey suffered approximately $73 million of total operating losses for the three 

fiscal years of 2005 through 2008.  In addition to over $200 million in equity, Jerry Moyes 

provided Hockey with over $150 million of funds necessary to cover Hockey’s operating losses 

as unsecured loans.  These funds have been provided under the terms of a “Sixth Amended and 

Restated Revolving Loan Agreement” and a corresponding “Sixth Amended and Restated 

Promissory Note” each in the principle amount of $95 million and dated April 16, 2008 

(together, the “Moyes Revolver”).  Coyotes Hockey owes Moyes approximately $104.4 million 

in principal and unpaid interest under the Moyes Revolver.  Omnibus Statement, ¶¶ 26, 33. 

16. In November of 2008, Mr. Moyes notified the NHL that he would no longer 

provide the funds to cover Hockey’s operating losses.  Together, the NHL, Mr. Moyes, and 

Hockey reached an agreement evidenced by a letter dated November 21, 2008 (as subsequently 

modified, the “NHL Letter Agreement”), under which the NHL made certain cash advances to 

Hockey in the amount of approximately $31.4 million (the “NHL Priority Advances”).  The 

NHL Priority Advances represent advances of cash that Coyotes Hockey is likely to be entitled 

to receive from its share of the NHL’s league-generated television revenues from the 2008–2009 

season and other potential distributions calculated for the 2008–2009 season.  The NHL Priority 

Advances accrue interest at a rate tied to the NHL’s own cost of borrowing from the date any 
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such advance is made until repaid or set off against amounts owing from the NHL to Hockey.  

Omnibus Statement, ¶ 35. 

The Proxies 

17. In mid-November, 2008 ― in connection with the NHL’s agreement to provide 

loans to the entities in the form of the NHL Priority Advances ― Holdings, MemberCo, the 

Trust, Jerry Moyes, and Vickie Moyes each granted proxies to the Commissioner of the NHL to 

exercise their respective “Voting Rights” (described on pages 12-13, below) as members of 

Hockey, Arena Management, Holdings, and MemberCo (collectively, the “Proxies”): 

  a. Voting Rights in Hockey.  Holdings granted a proxy to the Commissioner 

with respect to Holdings’ Voting Rights as the holder of a 91.79% membership interest in, and as 

the managing member, of Hockey (the “Hockey Proxy”).  A copy of the Hockey Proxy, which 

is identical to the other Proxies described below in all material respects for the purpose of this 

Statement of Position, is attached hereto as Exhibit 6. 

  b. Voting Rights in Arena Management.  Holdings also granted a proxy to 

the Commissioner with respect to Holdings’ Voting Rights as the sole member of Arena 

Management. 

  c. Voting Rights in Holdings.  MemberCo granted a proxy to the 

Commissioner with respect to MemberCo’s Voting Rights as the holder of a 24.86% 

membership interest in Holdings.  Similarly, the Trust granted a proxy to the Commissioner with 

respect to the Trust’s Voting Rights as the holder of a 75.14% membership interest in, and as the 

“Moyes Member” of, Holdings. 

  d. Voting Rights in the MemberCo.  Jerry Moyes granted a proxy to the 

Commissioner with respect to his Voting Rights as the holder of a 99% membership interest in 
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MemberCo.  Similarly, Vickie Moyes granted a proxy with respect to her Voting Rights as the 

holder of a 1% membership interest in MemberCo. 

18. As explained below, the Proxies vest little or no power in the Commissioner to 

exercise control over the Debtors.  By virtue of the Proxies, the Commissioner has the sole 

authority to vote on or consent to any matters that require a vote or consent under the Debtors’ 

respective operating agreements or under applicable law.  No such vote or consent is required, 

however, to commence bankruptcy proceedings or to sell assets on behalf of the Debtors.  In 

addition, neither the Operating Agreements nor Delaware law make and provision for the 

removal of a Debtor’s manager by any vote or consent of the Debtor’s members.  Accordingly, 

the Commissioner has no Voting Rights with respect to any of these actions. 

The NHL’s Senior Secured Line of Credit 

19. On February 24, 2009, after the NHL notified Hockey that it would no longer 

fund the NHL Priority Advances, the NHL and Hockey entered into a “Secured Credit 

Agreement” (the “Senior Secured Line of Credit”).  The Senior Secured Line of Credit is an 

open-ended line of credit secured by substantially all of Hockey’s assets.  While there is no cap 

on the amount that could be borrowed under the Senior Secured Line of Credit, the NHL is under 

no obligation to make loans under the Senior Secured Line of Credit.  The Debtors estimate that 

Hockey owes the NHL approximately $13.4 million under the Senior Secured Line of Credit as 

of the Petition Date.  All obligations under the Senior Secured Line of Credit are due on demand.  

Omnibus Statement of Fact, ¶ 37. 

LIMITED SCOPE AND EFFECT OF THE PROXIES 

20. Through the Proxies, the grantors granted the Commissioner the sole authority to 

vote their membership interests on all matters, but only “to the extent [the grantors] are entitled 
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to vote or express consent or dissent (whether by operation of law or otherwise)” on such 

matters.  In this regard, the Hockey Proxy is a representative example of the “Voting Rights” that 

are granted to the Commissioner under the Proxies:   

The undersigned hereby irrevocably appoints, with immediate effect, 
the Commissioner of the NHL (whoever he or she is now or from time 
to time hereafter may be) (the “Commissioner”), as its true and lawful 
attorney and proxy in respect of all of the undersigned’s interest and 
rights in the Club [i.e. Hockey], including without limitation a 91.79% 
ownership interest in, and all rights as managing member of, the Club 
(collectively, referred to herein as the “Coyotes Interests”; the term 
“Coyotes Interests” shall be deemed to include, without limitation, all of 
the limited liability company interests, shares, membership interests or 
units issued by the Club or any successor that, in the future, may be 
registered in the name of the undersigned, whether voting or non-voting), 
with all powers the undersigned possesses, and with full power of 
substitution and resubstitution, to vote or express consent or dissent in 
the sole discretion of such proxy in respect of all of the Coyotes 
Interests to the extent they are entitled to vote or express consent or 
dissent (whether by operation of law or otherwise) in each case for any 
and all purposes and upon any and all subjects, matters and issues 
(collectively, the “Voting Rights”), including without limitation, the 
following: . . . 

Hockey Proxy, ¶ 2 at 1 (emphasis added). 

21. Each Proxy then provides a non-exclusive list of seven matters for which the 

Commissioner may exercise his or her Voting Rights to the extent (as noted above) that such 

matters require a member vote, including, among other things: (a) the removal or appointment of 

managers and managing members; (b) the voluntary or involuntary bankruptcy, liquidation, or 

reorganization of the company; and (c) the sale of all or substantially all of the company’s assets.  

See, e.g., Hockey Proxy, pp. 1-2. 

22. What the NHL apparently assumes (or simply ignores) is the fact that none of 

those matters requires a member vote.  Rather, each of those matters is within the sole discretion 

of the managers under the Operating Agreements, and actions with respect to those matters can 
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be taken by the managers without any vote or consent.  Therefore, any purported attempt by the 

NHL to exercise its so-called “Voting Rights” with respect to those matters is a nullity. 

The Sale of Hockey’s Assets Does Not Require a Vote 

23. In conjunction with the commencement of these Cases, the Debtors filed motions 

for authorization to sell substantially all of Hockey’s assets, including the Team, to PSE Sports 

& Entertainment L.P. (the “Proposed Buyer”) for $212 million under a proposed “Asset 

Purchase Agreement” (the “APA”), subject to higher and better bids obtained at an auction of the 

assets through proposed bid procedures.  See Docket Nos. 18 and 19. 

24. Under Sections 6.1 and 6.1.3 of the Hockey Operating Agreement, Hockey’s 

manager member (i.e. Holdings or, in other words, Jerry Moyes as the sole member of Holdings’ 

Board of Managers) has the exclusive authority to sell Hockey’s assets without any vote or 

consent of the other members: 

[T]he Managing Member shall have the full power and authority . . . to 
take the following actions on behalf of the Company, without the 
consent of any of the other Members on such terms and conditions as 
the Managing Member shall deem appropriate . . .  
 
6.1.3. To sell, convey, assign, lease, rent, develop, exchange and 
otherwise dispose of in whole or in part the real and personal assets and 
property of [Hockey]. 

Hockey Operating Agreement §§ 6.1 and 6.1.3, pp. 7-8 (emphasis added); see also Act § 18-

302(a) (“A limited liability company agreement may provide for the taking of an action, 

including the amendment of the limited liability company agreement, without the vote or 

approval of any member or class or group of members . . . . A limited liability company 

agreement may provide that any member or class or group of members shall have no voting 

rights.”). 
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25. Accordingly, no vote or consent of any member is required in connection with the 

sale of Hockey’s assets under the APA, and the Commissioner has no Voting Rights with respect 

to any such sale. 

The Commencement of These Cases Did Not Require a Vote 

26. Similarly, no vote or consent of any of the Debtors’ members is required to 

commence a bankruptcy proceeding.  On the contrary, Jerry Moyes (either individually, as the 

manager of Dewey and as the sole member of Holdings’ board of managers, or though his 

ownership and control of Holdings, which is the managing member of both Hockey and Arena 

Management) has the sole and discretionary authority to commence bankruptcy proceedings on 

behalf of the Debtors.  With respect to Hockey, for example, Mr. Moyes (through his ownership 

and control of Hockey’s managing member) has the “full, exclusive and complete power to 

manage and control the business and affairs” of Hockey “without the consent” of its other 

members, including, without limitation, the power to “dissolve and liquidate” Hockey, to 

“approve a plan of merger or consolidation” of Hockey with other entities, and to “do all things 

which the Managing Member, in its sole discretion, deems necessary or appropriate to own, hold, 

manage, operate, develop and lease any of [Hockey’s] property or assets.”  See Hockey 

Operating Agreement §§ 6.1, 6.1.9, 6.1.13, and 6.1.27, pp. 7-10; accord Holdings Operating 

Agreement, §§ 4.1 and 4.5. 

27. Accordingly, the Commissioner has no Voting Rights with respect to the 

commencement of bankruptcy proceedings on behalf of the Debtors, and the Debtors’ Chapter 

11 petitions were properly authorized and filed. 
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The Commissioner Has No Authority to Usurp Mr. Moyes’ Control of the Debtors 

28. Similarly, the Commissioner has no Voting Rights to remove Mr. Moyes’ 

authority to control and act on behalf of the Debtors.  Neither the Operating Agreements nor 

Delaware law make any provision for the removal of the Debtors’ managers by a vote or consent 

of their members.  On the contrary, the Hockey Operating Agreement expressly states that the 

“Managing Member may not be removed.”  See Hockey Operating Agreement § 6.1, as 

amended.4 

29. Likewise, under the Holdings Operating Agreement, only the “Moyes Member” 

(which is defined in that operating agreement as the Trust) has the sole authority, without the 

taking of any vote or the consent of any other party, to remove a manager of Holdings.  See 

Holdings Operating Agreement § 4.4 (“A Manager may be removed, with or without cause, by 

the Moyes Member.”); see also id. at § 4.2 (“Each Manager shall be appointed from time to time 

by the Moyes Member and shall hold office, subject to the other provisions of this Agreement, 

until death, resignation, or removal by the Moyes Member.”).  Although the Trust did execute a 

Proxy to the Commissioner with respect to its Voting Rights as the Moyes Member, removal of a 

manager of Holdings is not a matter which requires or is effected through any vote or consent.  

The Commissioner, therefore, has no Voting Rights with respect to removal of a manager of 

Holdings. 

30. Accordingly, the NHL’s apparent attempt to usurp Mr. Moyes’ authority to 

control and act on behalf of the Debtors is based on the false premise that the Proxies grant the 

Commissioner the authority to take any action whatsoever with respect to the Debtors, whether 

or not such action requires any vote or consent.  On the contrary, however, the Commissioner’s 

                                                 
4 In any event, even if Holdings could be removed as Managing Member of Hockey, which it cannot, all rights and 
powers of Holdings in its capacity as Managing Member of Hockey would automatically vest in Jerry Moyes 
personally.  See Hockey Operating Agreement § 6.1, as amended. 
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rights under the Proxies is expressly limited to “Voting Rights,” and the tenure of the Debtors’ 

managers are not subject to any vote or consent of their members. 

31. To the extent that the NHL had intended or desired to have the right to simply 

exercise all rights of the grantors of the Proxies, either as managers or members of the Debtors, it 

would have been quite easy to have provided as much in the Proxies. In fact, the way to 

accomplish that would have been simply to leave out of the Proxy the specific language that 

limits the Proxy rights to those rights of the grantors “to vote or express consent or dissent…to 

the extent they are entitled to vote or express consent or dissent (whether by operation of law or 

otherwise).”  But that language controls the exercise of the Proxies, and cannot be ignored or 

read out of the Proxies as the NHL would apparently like to do. 

32. In addition to being contrary to the express language of the Proxies, a more 

expansive interpretation of the “Voting Rights” under the Proxies to include all rights that a 

member/grantor has under the Operating Agreements, whether or not requiring a vote or consent,  

would produce illogical and unsupportable results. For instance, the Proxies provide that, 

immediately upon execution, the grantor “shall have no right or ability to exercise any Voting 

Rights”.  If the Voting Rights were somehow construed to include rights that a member has to 

take action on its own initiative, without any requirement for a vote or consent, then Holdings as 

the Managing Member of Hockey, would have been stripped of the authority to manage Hockey 

immediately upon granting the Proxy in November 2008.  In that case, there would have been 

nobody managing Hockey for the last six months.  And, indeed, if that was the case, why would 

the NHL have felt it necessary to attempt to remove Jerry Moyes from the management of the 

Debtors now?  The NHL undoubtedly wishes that it had proxies that gave it the ability to take the 
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actions it would like to take in order to assume control over the Debtors.  But the Proxies it does 

have do not provide a basis to take control of the Debtors. 

VIOLATION OF THE STAY 

33. The NHL is a creditor in these Cases.  That is an undisputed fact. 

34. Under Bankruptcy Code § 362(a), the filing of a bankruptcy petition operates as a 

stay, applicable to all entities, of, among other things: 

any act to obtain possession of property of the estate or of property from 
the estate or to exercise control over property of the estate; and 

any act to collect, assess, or recover a claim against the debtor that arose 
before the commencement of the case under [the Bankruptcy Code]. 

See Bankruptcy Code §§ 362(a)(3) and (a)(6). 

35. Courts have applied the automatic stay provisions of Bankruptcy Code § 

362(a)(3) in order to prevent creditors from gaining control of a debtor’s estate through the 

exercise of corporate governance rights given to the creditor in connection with the creditor's 

loan.  See In re Fairmount Comm. Corp., No. 92 B 44861 (Bankr. S.D.N.Y. Mar. 3, 1993), 

appeal docketed, No. 93 Civ. 2388 (S.D.N.Y. Apr. 14, 1993), oral decision cited by Harvey 

Miller, Corporate Governance in Chapter 11: The Fiduciary Relationship Between Directors 

and Stockholders of Solvent and Insolvent Corporations, 23 Seton Hall L. Rev. 1467, 1469 

(1993); see also In re Bicoastal, 1989 Bankr. LEXIS 2046 (Bankr. M.D. Fla. 1989). 

36. In Fairmount, the Bankruptcy Court applied Bankruptcy Code § 362(a)(3) to 

prevent a creditor from appointing additional members to the debtor’s board of directors 

pursuant to certain irrevocable proxies that the creditor had been granted to ensure repayment of 

the creditor’s loan.  The creditor had obtained the proxies from the debtor’s shareholders in 

connection with the debtor’s acquisition of several companies from the creditor in a LBO.  The 

proxies entitled the creditor to elect additional directors to the debtors’ board.  The Bankruptcy 
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Court, however, held that Bankruptcy Code § 362(a)(3) barred the creditor’s attempt to exercise 

the proxy rights because the exercise of those rights was an attempt to ensure payment of the 

debtor’s indebtedness to the creditor.  See Miller, supra, 23 Seton Hall L. Rev. 1467 at 1512. 

37. A similar result was reached in Biocoastal, where the Bankruptcy Court held that 

Bankruptcy Code § 362(a)(3) prevented a creditor (which was also a preferred shareholder) of 

the debtor from exercising its right to elect a majority of the debtor’s board of directors, which 

right arose from the debtor’s failure to timely repay a loan to the creditor / preferred shareholder 

under a promissory note.  The Court acknowledged that normal corporate governance principals 

(such as a shareholder’s right to convene meetings and elect directors) are generally permissible 

under Chapter 11.  However, because the shareholder was also a creditor, application of the stay 

under Bankruptcy Code § 362(a) was appropriate.  Specifically, the Court noted that the creditor 

was seeking to take control of the debtor “in order to assure that th[e] promissory note was 

repaid.”  In re Bicoastal, 1989 Bankr. LEXIS 2046, *15 (Bankr. M.D. Fla. 1989).  The Court 

also noted that “it could be argued with some force that what [the creditor is] attempting to do is 

indirectly to force the repayment of the loan, which would be clearly prohibited by Bankruptcy 

Code § 361(a)(1).”  Id. 

38. The situation here is no different.  Here, the NHL is attempting to exercise the 

Commissioner’s Voting Rights under the Proxies (which, in any event, are ineffective) to 

exercise control over the Debtors and their estates for the purpose of ensuring repayment of the 

NHL Priority Advances and the Senior Secured Line of Credit.  This is improper and a clear 

violation of the automatic stay under Bankruptcy Code § 362(a). 

39. Moreover, if the NHL truly believes that it controls the Debtor, then it must 

recognize that it has a fiduciary duty to maximize the value of the Debtors’ assets for the benefit 
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of all creditors, not only for the NHL’s benefit.  In that regard, the NHL should be supporting the 

sale of Hockey’s assets under the APA, subject to higher and better bids through a Court-

approved auction.  Under those circumstances, if the NHL does not support such a sale, what is 

its true agenda? 

CONCLUSION 

 WHEREFORE, the Debtors respectfully request that the Court enter an order 

granting any relief the Court deems appropriate related to the issues raised in this Statement of 

Position. 

 Dated: May 7, 2009. 
 
 
 SQUIRE, SANDERS & DEMPSEY L.L.P. 

 
By:   /s/ Thomas J. Salerno    
 Thomas J. Salerno 

Jordan A. Kroop 
Kelly Singer 

Two Renaissance Square 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004-4498 
(602) 528-4000 
 
Proposed Counsel to Debtors-in-Possession 

 
 

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 20 of 26




 

PHOENIX/480880.1  

Exhibit 1 

(Organizational Chart)

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 21 of 26




 

PHOENIX/480880.1  

Exhibit 2 

(NHL News Release)

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 22 of 26




 

PHOENIX/480880.1  

Exhibit 3 

(Phoenix Business Journal Article)

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 23 of 26




 

PHOENIX/480880.1  

Exhibit 4 

(Hockey Operating Agreement) 

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 24 of 26




 

PHOENIX/480880.1  

Exhibit 5 

(Holdings Operating Agreement)

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 25 of 26




 

PHOENIX/480880.1  

Exhibit 6 

(Hockey Proxy) 

Case 2:09-bk-09488-RTBP    Doc 37    Filed 05/07/09    Entered 05/07/09 09:41:57    Desc
 Main Document      Page 26 of 26




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 1 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 2 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 3 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 4 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 5 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 6 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 7 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 8 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 9 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 10 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 11 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 12 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 13 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 14 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 15 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 16 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 17 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 18 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 19 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 20 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 21 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 22 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 23 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 24 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 25 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 26 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 27 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 28 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 29 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 30 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 31 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 32 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 33 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 34 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 35 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 36 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 37 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 38 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 39 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 40 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 41 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 42 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 43 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 44 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 45 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 46 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 47 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 48 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 49 of 50




Case 2:09-bk-09488-RTBP    Doc 37-1    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 1-4    Page 50 of 50




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 1 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 2 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 3 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 4 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 5 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 6 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 7 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 8 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 9 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 10 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 11 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 12 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 13 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 14 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 15 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 16 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 17 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 18 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 19 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 20 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 21 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 22 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 23 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 24 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 25 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 26 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 27 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 28 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 29 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 30 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 31 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 32 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 33 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 34 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 35 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 36 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 37 of 38




Case 2:09-bk-09488-RTBP    Doc 37-2    Filed 05/07/09    Entered 05/07/09 09:41:57   
 Desc  Exhibits 5 & 6    Page 38 of 38



